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(a) If a notice of proposed individual c¢ivil penalty
assesgsment becomes a final order in the absence of a petition for
review or abatement agreement, the penalty shall be due upon
issuance of the final order.

(b) If an individual named in a notice of proposed
individual civil penalty assessment files a petition for review
in accordance with subparagraph (1), paragraph (b), subsection
20.10 of this section, the penalty shall be due upon issuance of
a final administrative order affirming, increasing, or decreasing

the proposed penalty.

{(c) Where the Director and the corporate permittee or
individual have agreed in writing on a plan for the abatement of
or compliance with the unabated order, an individual named in a
notice of proposed individual civil penalty assessment may
postpeone payment until receiving either a final order from the
Director stating that the penality is due on the date of such
final order, or written notice that abatement or compliance is
satisfactory and the penalty has been withdrawn.

20.12 Fees and Costs of adminjstrative Proceedings.

(a) Reduest for Fees. Any person may on reguest be awarded
by the appropriate board or court a sum egqual to costs and
expenses including attorneys’ fees ahd expert witness fees as
determined to have been reasonably incurred. Such reguest must
be filed within forty-five (45) days of date of entry of
judgment. - - -

The request shall include an affidavit setting forth costs
and expenses and an itemized statement of attorneys’ fees. The
request shall be served upon all parties who shall have thirty
(30) days to answer the reguest. Cost and expenses including
attorneys’ fees may be awarded to:

(1) Any participating party against the violator upon
a finding that there is a violation of the Act, the regulations
or the permit has occurred, and there is a determination that the
party made a significant contribution to the full and fair
determination of the issues;

(2) To any participating party other than the violator
or his representative from the Division of Environmental
Protection upon a determination that the party made a significant
contribution to a full and fair determination of the issues;
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(3) To a vieclator from the Division of Environmental
Protection when the violator demonstrates that the Division of
Environmental Protection issues cessation order, a show cause
order or notice of violation in bad faith and for the purpose of
harassing or embarrassing the vioclator, provided that no award
shall be made under this subsection if the Division of
Environmental Protection prevails upen the issue of a violation;

(4) To a violator from any participating party cther
than the Division of Environmental Protection where such
participating parties initiated or participated in the magistrate
proceeding in bad faith and for the purpose of harassing or
embarrassing the violator; and

(5) To the Division of Environmental Protectilon from
any participating party where the Division of Environmental
Protection demonstrates that any such party participating in such
proceeding in bad faith and for the purpose of harassing or
embarrassing the Division of Environmental Protection. An award
may also include attorneys’ fees and expert witness fees expendad
in obtaining an award of costs, expenses and attorneys’ fees.
Decisions on such awards may be appealed as other cases under the

Act.
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38~2-21 Surface Mine Board.

21.1 Open Meetings.

(a) General. All meetings of the Surface Mine Board,
pursuant to the provisions of the Act shall be open to the
public. : -

(b) Public Notice. The time, and place of all regularly
scheduled meetings and the time, place and purpose of all special
meetings shall be made available to the public and the news media
by publishing a notice containing at least the above information
in a newspaper of general circulation in the county where the
site or environmental concern exists, cor if the matter under
consideration is of general interest to the people of the State
in a newspaper of general circulation in the State.

(c) Eme¥gency Meetings. In the event of any emergency
reguiring immedlate official action such efforts to notify the
public shall be taken as circumstances allow.

21.2 Appeals to the Surface Mine Board.

(a) Site Visits. The board may visit the site of the
activity or proposed activity which is the subject of the hearing
and take such additional evidence as it deems necessary provided
that all parties and interveners be given notice of the wvisit and
are given an opportunity to accompany the Board.

() Final Orders. ©n all appeals to the Board, the Board
shall issue a final decision thirty (30) days after the hearing
or within thirty (30) days after the testimony presented at the
hearing has been transcribed and checked for accuracy.

(c) Burden of Proof. The burden of proof shall be on the
party seeking to reverse the decision of the Director.

21.3 Ex parte Communication.

(a) Preohibition. Ex parte contacts between representatives
of the parties appearing before the Board and members or
representatives of the Board shall be prohibited.
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38-2-22 Coal Refuse

22.1 Applicability - Any surface ccal mining operation
which involves the construction, operation, enlargenent,
modification, removal and/or abandonment of a coal refuse site
shall be subject to the special provisions of this section in
addition to other applicable permitting requirements, performance
standards, and enforcement provisions of these regulations, the
Act, and other State and Federal laws and regulations.

22.2 Certification =~ For purposes of permitting, the
applicant shall submit a separate set of maps, plans, design
data, and specifications for the refuse disposal facility, in
addition to those contained in the permit application.

The disposal facility shall be designed using current,
prudent engineering practices. A gualified registered
professional engineer, experienced in the design of similar earth
and refuse structures, shall certify the design of the dispoesal
facility. The disposal facility shall be designed to attain a
minimum long-term static safety factor of 1.5 and a seismic
factor of safety of 1.2. The stability of all foundations and
abutments must be maintained during all phases of constructien.

22.3 Permit Requirements =— General - In addition to the

other permitting regquirements of the Act, these regulations, and
the reguirements of 30 CFR 77.214 and 3¢ CFR 77.215, each pernit
application which involves a coal refuse site shall contain the
following materials:

(a} MNarrative. A general narrative and discussicn of the
project to include at a minimum a discussion of existing site
conditions, the design life of the facility, quantity and type of
coal refuse to be placed on the site, subsidence potential method
of operation to include clearing and grubbing, topsoil
stockpiling, construction of surface and subsurface drainage
facilities, phases of construction, method and location of coal.
refuse placement or-removal, coal refuse placement during
inclement weather, routine inspection and maintenance, procadure
To be followed in the event the site is abandoned prior to the
planned design life, and a sequence for construction of drainage
facilities, critical construction phases, reclamation and final
abandonment procedures. In addition, include a description of
the duties, responsibilities and lines of communication of those
perscons responsible for the design and construction of the coal
refuse disposal site. All data, graphs, curves, etc., which
provide the basis for hydrologic and hydraulic design of ceal
refuse embankments and impoundments shall accompany other design
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data, plans, and specifications, submitted as part of the permit
application. T

(b) Plan View. A plan view of the site showing detailed
contours, limits of the coal refuse disposal site, all .drainage
facilities, location of springs, seeps, mire drainage and/or
openings, location of the subdraln system, project stationing,
location of cross sections, location of borings, test pits and
instrumentation and other pertinent data reguired for project
control.

(c) Cross Seections. Cross sections of the coal refuse
disposal site transversely and longitudinally showing original
ground, finished elevations, final configuration of refuse
material, subdrains, diversion details, spillways, and other
pertinent features of the site. Cross section shall be of
sufficient accuracy and detail so as to provide a basis for
stability computations at critical locations.

(d) Sediment Control Plan. A sediment control plan
designed in accordance with subsection 5.4 of these regulations.

(e) Diversions. Each application shall contain plans and
specifications for a diversion channel above the coal refuse site
to direct surface water runcff from the contributing watershed
around the facility. Such diversion channel shall be designed in
accordance with subsection 5.3 of these regulaticns except as
follows:y - e

(1) Design storm. All diversion ditches and stream
channel diversicns shall be designed to carry the peak runoff
from a one-hundred (100) year freguency, twenty-four (24) hour
duration rainfall. - }

(2) A freeboard equal toc or greater than 1+.025vat/3
shall be added to the design flow depth to obtain the teotal depth
of the diversion ditch.

(3) Each diversion ditch must be designed to carry the
peak flow with freeboard from the contributing watershed area.

(4) Diversions shall be designed, constructed, and
maintained in a manner which prevents additional ceontributions of
suspended solids to stream flow and to runcff outside the permit
area to the fullest extent possikle,
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(%) Excess excavated material not required for
construction or maintenance of the diversion ditch must be
properly disposed of in the permit area.

(6) Topsoil removed from the channel excavation shall
either be redistributed on another part ©of the permit area or-

stockpiled for a later use.

{7) All diversion systems shall exit safely beyond the
toe of the embankment in a natural drainway capable of carrying
the design fliow without excessive erosion.

(8) Aall stream channel diversions must be designed to
carry the design flow around the disturbed area. The diversions
must outlet into the original channel or a natural channel of
equal cross section.

(2) Diversions in refuse must be lined with soil or a
suitable substitute unless other erocsion protection is provided.

(10) Permanent diversion systems designed to convey
water under a coal refuse embankment by means of a pibe or
conduit are unacceptable. However, diversion by means of a pipe
or conduit may be permitted during active operation, provided
that (1) height or storage limits for impoundments are not
exceeded, (2) the pipe or conduit is used in conjunction with
surface ditches to meet applicable design storm reguirements, and
(3) the design of the pipe or conduit accounts for durability and
design life, locad limits, joint sealing, trash rack protecticn,
and maintenance reguirements throughout the operational life of
the structure.

(f) Design and Specifications for Hydraulic Structures.
Such structures shall be designed to safely control excessive
erosion by using energy dissipaters and/or channel protection, as
necessary, based upon design flow velocity. Seepage control
devices shall be used to prevent undercutting of nonflexible
linings. The potential for landslides or slope failures shall be
considered in the location of all hydraulic structures. Channels
shall not be located on or near an existing landslide. No
surface runcff or slurry may be diverted into underground mines
unless approved by the Director in accordance with paragrapvh (e)
subsection 14.5 of these regulations.

(g) Computations. The application shall include all design
data and calculation results. If a computer analvsis is used,
only the input data and results used specifically in the design
need be submitted. If graphical flood routing techniques are
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used, all charts and graphs shall be included. Adeguate cross
secticns and profiles shall be given for all hydraulic
structures.

(hy All ccoal refuse impoundments must be analyzed and/or
designed in accordance with this subsection. Non-impounding coal
refuse embankments must be designed in accordance with this
subsection unless any proposed modifications to the design
standards of this subsection are justified through appropriate
stability analysis. The following structural analysis and/or
design data of coal refuse embankments and impoundments shall be
presented in graphical or tabular form:

(1) A sufficient subsurface investigation shall be
performed by a registered professional engineer or engineering
geologist. The number, location, and depth of borings, test
pits, and/or trenches shall be reasonable for the size, purpose,
solls present, and foundaticn type of the structure. The
investigation shall ceonsider depth of soil to bedrock, field
classification of scils, character of bedrock, in situ testing,
s0il sampling, determination of groundwater flow and location of
seeps and springs, and a soll profile for. critical locaticns in
the structure, hydraulic structures and other pertinent locations
which may afféect the safety of the structure. The number, depth,
and location of borehcles shall be based on the guantity of
material to be impounded and subsurface conditions. A geologic
study shall also be conducted for impounding structures to
evaluate landslides into the impoundment, bedrock discontinuities
such as scft seams, joints, jecint systems, bedding planes, and
fault zones which may adversely affect the structure’s
performance. . Past and future mining to include height of seam,
depth and cover rock of the seam, and previous subsidence
problems shall be ceonsidered where sub51dence may affect the
safety of the structure.

(2) Laboratory tests shall be conducted on all
foundation and embankment materials to include soil
classification through hydrometer analysis, density, water
content, compaction tests, shear strength, consclidation, and
permeability unless the scope, characteristics, or design concept
of the site make one or more of these reguirements unnecessary.

(i) Safety Factors. A description including plans, design
data, specifications, and computations of how safety conditions
will be achieved. The disposal facility shall be designed,
constructed, and maintained to attain a minimum long-term safety
factor of 1.5; provided further that a coal refuse site which has
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the capability to impound water shall also attain a seismic
safety facter of at least 1.2.

(j) Liguefaction. Describe the potential for liguefacticn
and provide safeguards against the development of this condition.

(k) Instrumentation. A description of installation of
instrumentation such as piezometers, settlement markers, slope
indicators, and similar monitoring devices shall be included in
the plan to monitor present hazardous conditions, construction
conditions, and to verify design assumptions. A plan for
monitoring these devices shall also be provided.

(1) Stability Analysis. All stability analyses shall be
done using standard engineering techniques. The submittal shall
include cross sections at critical locations in the facility
showing the materials profile, location of critical potential
failure surfaces and their factors of safety, estimated or
measured phreatic surfaces for construction and/or long term
seepage conditions, and a tabulated listing of strength
parameters used. If a computer analysis is used, only the input
data and results used specifically in the design shall be
submitted. , .

(m} Underdrains. If the disposal area contains springs,
natural or manmade water courses, or wet weather seeps, the
application shall include diversions and underdrains as necessary
to control erosion, prevent water infiltration inte the disposal
facility and ensure stability. Diversions and underdrains shall
be designed as follows:

(1) Runoff from the areas above the refuse pile and
runoff from the surface of the refuse pile shall be diverted into
stabilized diversion channels designed in accordance with
paragraph (e} of this subsection and subsection 5.3 of these
regulations to safely pass the runoff from a one hundred (100)
yvear, twenty~four (24) hour precipitation event. Runoff diverted
from undisturbed areas need not be commingled with runcff from
the surface of the refuse pile. Uncontrelled surface drainage
may not be diverted over the outslope of the refuse piles.

(2) Underdrains shall consist of durable rock or pipe,
and be designed and constructed using current, prudent
engineering practices. The underdrain system shall be designed
to carry the anticipated seepage of water due to rainfall and
from seeps and springs in the foundation of the disposal area
away from the site, and shall be protected from piping and
contamination by an adeguate filter. Rock underdrains shall be
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constructed of durable, nonacid, nontoxic-ferming rock {e.g.,
natural sand and gravel, sandstone, limestone, or other durable
rock) that does not slake in water or degrade to soil material,
and which is free of cecal, clay or other nondurable material.
Perforated pipe underdrains shall be corrosion resistant and
shall have characteristics consistent with the long-term life of

the £ill.

{n) S8Site Preparation. Procedures for clearing and
grubbing.

(o) Excess Material. Procedures for disposal of excess
material resulting from clearing, grubbking, and other site
pPreparation activities. :

(p) Compaction Reguirements. Procedures for spreading and
compaction of refusé material during placement. The material
shall be compacted in layers not exceeding two (2) feet in
thickness and shall not have any slope exceeding two horizontal
to one vertical, except that the Director may approve
construction of a refuse pile in compacted layers exceeding two
(2) feet in thickness , where engineering data substantiates that
both a minimum static safety factor of 1.5 and a minimum seismic
safety factor of 1.2 will be attained; provided, that the
operator shall submit plans for the Director’s approval, and
shall also provide documentation showing prior approval by MSHA
pursuant to Federal regulations at 30 CFR 77.215(h) for the
alternate construction, without which documentation the plans
will not be approved.

(g) Sealing Abandoned Qpenings. Plans in accordance with
30 CFR 75.1711 for sealing abandoned openings and covering the
seal with four feet of an impermeable non-toxic material. Such
plans shall consider prevention of water buildup behind the
seals, toxicity of the refuse and mine strata, gradient of the
opening, hydrologic balance and passage of any acid water to a
treatment facility. If a mine seal is in the impoundment area of
an impounding coal refuse disposal site, the seal shall be
designed to safely withstand full hydrostatic head with a factor
of safety of at least 1.5 against blowout. Higher factors of
safety may be required where dictated by the conseguences cf
failure. <Calculations and cress sections used in the analyses
shall be submitted.

(r) Extinguishment of Burning Areas. Plans approved by
MSHA for the extinguishment of burning areas which contain, at a
minimum, method of extinguishment, safety measures for eguipment
operators and persons working or living in the vicinity of the
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site, and a provision that only those persons authorized by the
operator, shall be involved in the extinguishing operation.

{s) Undergroung Dispeosal. Plans for underground refuse
disposal shall be submitted to and approved by the Director and
the Mine Safety and Health Administration. All plans must
include:

(1} Method of disposal inciuding a description of the
source of the transport medium;

(2) Maps of mines where coal refuse materials are to
be disposed w1th a description of the percent of mine veoid to be
filled;

(3)" Description of location of active workings
including plans, specifications, and methods of constructing
underground retaining walls;

(4) Potential areas of breakout in active mine
workings and on the surface of the ground;

(5) Effects of subsidence on the plan;

(6} The effects on the hydrologic regime including the
location and description of permanent monitoring wells or
monitoring stations;

(7) Gradient of the mine from the backfill area;

(8) Description of the stratum underlying the mined

coal;
{9) Source and quality of the refuse;

(1C) The method of Ttreatment of water if released to
surface streans;

(11) & contingency plan formulated to alleviate or
correct any hazardous conditions which may result from a blowout;
and

(12) A description of the surface area to be supported
by the refuse backfill, the anticipated surface effects follow1ng
backfilling, and the method for dewatering the backfill.

(t) Abandonment Plan. An abandonment plan which addresses
the following reguirements and include a schedule for their
implementation:
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(1) No refuse embankment or impoundment may ke
abandoned until approved by the Director.

(2) The final top elevation of the refuse embankment
must be higher than, and sloped inte, the diversion ditch.
Maximum slope of the top of the embankment to the diversion ditch
shall be five (5) percent unless otherwise approved by the
Director.

{3) All pipes under refuse areas left as non-
impounding £ills shall be sealed with concrete at the upstream
end prior to abandonment.

(4) At abandonment all fine refuse in the impoundment
pool shall be covered with a minimum three foot layver of coarse
refuse or other f£ill material prior to topsciling unless
otherwise approved by the Director.

(5) At abandonment all coal refuse shall be covered
with a minimum of four (4) feet of the best available non-toxic
and non-~combustible material in a manner that does not impede
flow from sub-drainage systems. The Director may allow less than
four (4) feet of cover material where it can be demonstrated on
the basis of physical and chemical analyses of the growth medium
that the vegetation requirements cf Section 9 of these
regulations will be met. .

(6) A certificate of approval for completion of
construction shall ke issued upon completion of the above
requirements.

22.4 Permit Regquirements - Impounding Structures. In
addition to the regquirements of the Act and these regulations, -
coal refuse disposal sites which have the capability of
impounding water shall be subject to the special reguirements of
this subsection and may be subject to other State and Federal
laws and rules and regulations, depending on their embankment
size and holding capacity.

(2) Dam Control Act. A coal refuse site which is
constructed in such a manner that it: (1) Rises twenty-five
(25) feet or more above the natural bed of a stream or
watercourse as neasured from the downstream toe of the embankment
and which does or can impound fifteen (i5) acre-feet or more of
water, or; (2) Rises six (6) feet or more above the natural bed
of a stream or watercourse as measured from the downstream toe of
the embankment and which does or can impound fifty (50) acre-feet
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or more of water is by definition a dam and is thereby subject to
the provisions of the West Virginia Dam Control Act set forth in
Chapter 22, Article 14, of the Code of West Virginia.

(b) Mine Safety apd Health Administration (MSEHZA)

Impoundments. A coal refuse site which is constructed in such a

manner that it can impound water, sediment, or slurry to an
elevation of: (1) Five (5) feet or more above the upstream toe
of the structure and can have a storage volume of twenty (20)
acres/feet or more, or; (2) Twanty {(20) feet or more above the
upstream toe of the structure, or; {3) Presents a hazard to
coal miners as determined by the District Manager of the Federal
Mine Safety and Health Administration, shall be subject to the
regquirements of 30 CFR 77.215 and 77.216 of the Federal Mine
Safety and Health Administration Regulations.

(c) Small Impoundments. Coal refuse sites which result in
impoundments which are nct subject to the Dam Control Act or the
Federal Mine Health and Safety Act shall be designed,
constructed, and maintained subject to the requirements of this
subsection and subsections 5.4 and 22.5 {J)(6) of these rules and
regulations.

(d) Hazard Potential. The hazard potential of coal refuse -

sites which have the capability of impounding water shall be
determined by the applicant based on the potential loss of life
that would result due to a failure and the classification
determined on the basis of the following criteria:

(1) ¢glass A. Impoundments located in rural or
agricultural areas where failure may damage farm buildings,
agricultural land, or secondary highways. Failure of the
structure would cause only loss of the structure and loss cof
property use such as related roads, but with little additional
damage to adijacent property. 2Any impoundment exceeding twenty-
five (25) feet in height measured at the downstream toe or two-
hundred (200) acre—feet storage volume or having a watershed
exceeding five hundred (500) acres shall not be a Class 2
structure.

(2) Class B. Impoundments located in predominantly
rural agricultural areas where falilure may damage isoclated homes,
primary highways or minor railroads or cause interruption of
relatively important public utilities. Failure of the structure
may cause great damage to property and project operations,

{3} Class C. Impoundments located where failure nay
cause loss of life, serious damage to homes, industrial and
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commercial buildings, important public utilities, primary
highways, or main railrocads. This classification must be used if
failure would cause possible loss of human life.

(e} Emergency Planning. For a Class C structure or if a
dangerous condition exists, notification and action procedures
shall be formulated by the operator or owner, for public
protection and remedial action in the event of an emergency. All
emergency procedures must be submitted and become part of the
approved plan. If adequate emergency procedures cannot, for
whatever reason, be feormulated by the owner or coperator, then he
must so notify the Director in writing. The Director may then
notify the 0ffice of Emergency Services and reguest that
emergency procedures be developed for the coal refuse site.

(f) Design Storm Specifications. All refuse impoundments
and dams shall be designed to meet the following design storm
criteria based upon hazard classificatien.

(1) Class A impoundments shall be designed for = -
minimum of P 150 + 0.12(PMP-P +15g) inches of ralnfall in six (8)
hours.

(2) Class B impoundments shall be designed for a
minimum of P 159 + 0.40(PMP-P 1p5g) inches of rainfall in six (6)
hours.

(3) Class C impoundments shall be designed for a
probable maximum precipitation (PMP) of a six (é) hour or greater
event plus three feet of freeboard.

(¢) Primary and Emergency Spiliway Design. All

impoundments meeting the size or other criteria of 30 CFR
77.216(a) must be designed and constructed to safely pass the
probable maximum precipitation of a twenty-four (24) hour storm
event. All impoundments of a lesser size must be capakle of
passing through a spillway or outlet works or a combination
thereof, that portion of the design storm that cannot be safely
stored in the impoundment and to draw down the stored portion of -
the design storm within the specified terms in accordance with
the following:

(1) Class A impoundments must be designed with an open
channel spillway unless otherwise approved by the Director,
Ninety (90) percent of the stored portion of the design storm
must be discharged or removed within ten (10) days after the
storm event. -
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(2) cClass B impoundments shall be designed with either
an open channel spillway only, or with an emergency spillway and
a principal spillway together. Ninety (90) percent of the stored
portion of the design storm shall be discharged or removed within
ten days after the storm event.

{3) Class C dams may be designed in one of three ways:

(A) A&n impoundment designed without discharge
structures shall be capable of storing a minimum cf two (2) six
(6) hour duration probable maximum storms. Water shall be
removed from the impoundment to its lowest practical level within
ten (10) days after the storm event by pumping or by other means
if storm water reduces the storage capacity to one probable
maximum storm or less.

(B} An impoundment designed with a decant or
principal spillway only shall be capable of storing at least one
(1) six (6) hour duration probable maximum storm. Ninety (90)
percent of the stored portion of the storm shall be discharged or
removed within ten (10) days after thes storm event.

{C} an impoundment designed with either an open
channel spillway only, or with an emergency spillway ang
principal spillway together shall be capable of discharging that
portion of the six (6) hour duration probable maximum storm that
cannot be safely stored in the impoundment. Ninety (90) percent
of the stored portion of the storm shall be discharged or removed
within ten (10} days after the storm event.

(4) A single open channel spillway may be used only if
it is:

(A) Of non-erodable construction and designed to
carry sustained flows; or

(B) Earth or grass~lined and designed to carry
short term, infrequent flows at non-erosive velocities where
sustained flows are not expected.

(h) Open Channel Spillways. All open channel spillways
nust comply with the design standards of this sectien and the
following additicnal standards:

{1) Any open channel spillway designed for less than
one hundred (100) percent probable maximum precipitation shall be
provided with freeboard above the ma?%mum water surface as
determined by the eguation 1+. 025val
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(2) All open channel spillways shall be constructed of
non-erodable material where sustained flows are expected, or may
be of earth or grass lined construction where short term
infrequent flows at nonerosive velocities, are expected.

(3} Excess excavated material not needed to construct
and maintain the spillway channel must be properly disposed of in
the permit area. ] .

{(4) Topsoil removed from channel excavation shall
either. be redistributed on another part of the permit area or
stockpiled for future use.

(1) Pipe Spililways. All pipe spillways must comply with
the reguirements of this section and the folliowing additional
reguirements:

(1) " The pipe spillway inlet must be protected by a
designed trash rack.

(2} All riser-type spillways must be designed to
prevent vortexing.

(3) A skimming device is required where floating
pollutants exist or are anticipated.

(4) An adeguate foundation and bedding shall be
designed for all pipes and risers.

(5) All pipe spillways shall be designed to provide
seepage control along the conduit. '

(6) The pipe spillway shall be of sufficient strength
to withstand the maximum load of the fill above it.

(7) All pipe spillways shall be constructed of
suitable material to resist deterioration for the design life of
the facility.

(8) The outlet of all pipes, where blockage by animals
can occur, must be protected by an animal guard.

22.5 Performance Standards. The following performance
standards shall be met for all coal refuse disposal sites.
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(a) controlled Placement. All coal refuse sites shall be
placed in new or existing disposal areas within a permit area
designated for this purpose. Coal @ine refuse shall be placed in-

a controlléed manner to:

(1) Minimize adverse effects of leachate and surface-
water runocff on surface and ground water guality and guantity;

(2) Ensure mass stability and prevent mass movement
during and after all phases of construction and be constructed
and maintained in such a manner so as to attain a minimum long-
term safety factor of 1.5 provided that structures which have the
capacity to impound water shall also attain a seismic safety
factor of 1.2;

(2) Ensure that the final disposal facility is
suitable for reclamation and revegetation compatible with the
natural surroundings and the approved postmining land use;

(4) Not create a public hazard; and
{(5) Prevent combustion.

(b) Extranecus Refuse. Cecal mine refuse material from
activities located outside a permit area may be disposed of in
the permit area only if approved by the Director. Approval shall
be based upon a showing that such disposal will be in accordance
with the standards of this section.

(c) Slope Protection. Slope protection shall be provided
to minimize surface erosion at the site. All disturbed areas,
including diversion channels that are not riprapped or otherwise
protected, shall be revegetated upon completlon of construction.

(d) Site Development. Clearing and grubbing shall be
performed in the disposal area prior to placement of refuse
material. Topsoil shall be removed, segregated, and stored or
redistributed in accordance with subsection 14.3 of these
regulations. If approved by the Director, organic material may
be used as mulch, or may be included in the topsocil to control
erosion, promote growth of vegetation, or increase the moisture
retention of the soil.

(e) Final Configuration. The final configuration of the
refuse pile shall be suitable for the approved postmining land
use. Terraces may be constructed on the cutsliope of the refuse
pille if reguired for stability, contrecl or erosion, conservation
of soil meoisture, or facilitation of the approved postmining land
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use. The grade of the outslope between terrace benches shall not
be steeper than 2h:1lv (50 percent).

(f) Impcundment Within Fill Areas. No permanent
impoundments shall be alleowed on the completed refuse pile.
Small depressions may be allowed if they are needed to retain
moisture, minimize erocsion, create and enhance wildlife habitat,
or assist revegetation, and if they are not lncompatlble with
stability of the refuse pile.

{g) Topseiling. Following final grading of the refuse
pile, the ccal mine refuse shall be covered with a minimum of
four (4) feet of the best available, nontoxic and noncombustible
material, in & manner that does not impede drainage from the
underdrains. The Direchtor may allow less than four (4) feet of
cover material based on physical and chemical analyses which show
that the revegetation requirements of Section 9 of these
regulations will be met.

(h) Netificaticn of Hazardous Conditions. If any
examination or inspection discloses that a potential hazard
exists, the Director shall be informed promptly of the finding
and of the emergency procedures formulated for public protection
and remedial action. If adeguate procedures cannot be formulated
or implemented, the Director shall be notified immediately. The
Director shall then notify the appropriate agencies that other
emergency procedures are reguired to protect the public.

(i) Disposal in Underground Workings. Coal mine refuse may

be disposed of in underground mine workings in accordance with
the provisions of paragraph (s) of subsection 22.3 of this
secticn.

(3) Construction Specifications. New and existing

impounding structures constructed of coal mine refuse or intended
to impound ccal mine refuse shall meet the fellowing
reguirements:

(1) ¢Ceal nine refuse shall not be used for
construction of an embankment which impounds water unless it has
been demonstrated to the Director that the stability of such a
structure conforms to the reguirements of this section and the
use of coal mine refuse will not have a detrimental effect on
downstream water quality or the environment due to acid seepage
through the impounding structure. The stability of the structure
and the potential impact of acid mine seepage through the
impounding structure shall be dlscussed in detail in the de51gn

plan.
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(2) If an impounding structure constructed of coal
mine refuse or intended to impound coal mine refuse meets the
criteria of paragraph (c) of subsection 22.4 of this section, the
combination c¢f principal and emergency spillways shall be
designed and constructed in accordance with paragraphs (g) and
(h) of.subsection 22.4 of this section.

(3) sSpillways and outlet works shall be designed to
provide adegquate protection against erosion and corrosion.
Inlets shall be protected against blockage.

(4) Runoff from areas above the disposal facility or
runoff from surface of the facllity that may cause instability or
erosion of the impounding structure shall be diverted into
stabilized diversion channels designed te safely pass the runoff
from a one hundred (100) year, twenty-four (24) hour )
precipitation event.

(5) Impounding structures constructed of or impounding
coal mine refuse shall be designed so that at least ninety (90)
percent of the water stored during the design precipitation event
can be removed within a ten {(10) day period.

{(6) MNo coal refuse impoundments shall remain as
permanent impoundments. Upon completion of reclamation, such
structures shali not be capable of storing or impounding water.

(7) Siope protection shall be provided to protect
against erosion and sudden drawdown. Embankment faces shall be
vegetated or otherwise stabilized in accordance with approved
procedures.

(k) Drainage and_ Sediment Control. Drainage control

measures shall meet the requirements of Section 5 of these
regulations. After grade release, discharges from the permit
area shall not lower the water quality of receiving streams.

(1) Removal of Abandoned Coal Refuse Piles. Where ccal
refuse is to be removed from an abandoned coal refuse disposal
area under a special permit issued pursuant to subsection (d)
Section 28 of the Act and subsection 3.14 of these regulations,
the following standards shall be met:

(1) Removal of refuse shall be complete when possible
and shall be accomplished in successive horizontal lifts with a
maximum elevation difference between working benches of twelve
{12) feet or may be removed down a slope from the top to the toe

289



Title 28
CS8R 2
Section 22

provided that the slope is no steeper than 2H:1V. Ng refuse may
be removed from the toe of the original embankment until the
final removal process,

(2) At all times during removal operations, care shall
be exercised to protect the operating perscnnel, the public, and
to insure long-term stability in accordance with the approved
plan.

(3) Where partial removal is approved, the final
graded slopes of the remaining refuse shall be no steeper than
2H:1V and have at least one bench for every fifty (50) feet of-

change in elevation.

(4) Should burning areas be encountered, the fires
shall be extinguished in accordance with paragraph (m) of this
subsection, and removal of refuse shall be done in a safe manner.
The final graded slopes of the coal refuse pile shall result in a
stable configuration having a static safety facter of 1.5 as
demonstrated by a stability analysis.

(5} The total disturbed area shall be regraded in such
a manner as to be compatible with the natural surroundings and
shall be revegetated in accordance with Section 9 of these
regulations. Such regrading and revegetation shall occur as
contemporanecusly as practicable with removal operations as
reflected in the reclamation plan.

(6} All remaining refuse materials disturbed by the
operation shall be covered with a minimum of four feet of cover
of non-toxic and non-combustible material sufficient to establish
adeguate vegetation except that a lesser cover may be used based
on chemical and physical analysis in accordance with paragraph
(k), subsection 9.2, of these requlations.

(7) Regrading drainage control shall be provided in
accordance with the approved reclamation plan.

(m) Burning Refuse Piles. Where burning or burned refuse
ig encountered in the construction of a new structure or the
reconstruction or removal of an existing structure, the following

standards shall be met:

(1) Coal mine refuse fires shall be extinguished by
the person who conducts the surface nmining activities, in
accordance with a plan approved by the Mine Safety and Health
Administration. The plan shall ceontain, at a minimum, provisions
to ensure that only those persons authorized by the operator, and
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who have an understanding of the procedures tc be used, shall be
invelved in the extinguishing operations.

(2) ©No burning or burned coal mine refuse shall be
removed from a permitted disposal area without a remocval plan
appreved by the Director. Consideration shall be given to
potential hazards to persons working or living in the vicinity of
the structure.

22.6 Inspections. A gualified registered professiocnal
engineer, or other gqualified professional specialist under the
direction of the professional engineer, shall inspect the refuse
pile during construction. The professional engineer or
specialist shall be experienced in the construction of gimilar
earth and refuse structures. Inspection reports shall be
retained for review at or near the site.

{(a) Non-impouriding Structures. Inspections of non-
impounding refuse piles shall be made at least guarterly
throughout construction and durlng critical censtruction periods,
which shall include a2t a minimum:

(1) Foundation preparation including the removal of
all organic material and topsoil;

(2) Placement of underdrains and protective filter
systens;

(3} Installation of final surface drainage systems;
and

(4) The final graded and revegetated facility.

() DUnscheduled Inspections. Regular inspections by the
engineer or specialist shall also be conducted during placement
and compaction of coal mine refuse materials. More freguent
inspections shall be conducted if a potential danger or harm
exists tc the public health and safety or the environment.
Inspections shall continue until the refuse pile has been finally
graded and revegetated or until a later time if reguired by the
Director. a

(c) Reporting Reguirements. The fellowing reporting
requirements shall be met:

(1) The gualified reglistered professional engineer
shall provide a certified report to the Director promptly after
each inspection, that the refuse pile has been constructed and
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maintained as designed and in accordance with the approved plan,
the aAct, and these regulations. The report shall include any
appearances of instability, structural weakness, and other
hazardous conditions; and

(2) The certified report on the drainage system and
protective filters shall include coler photographs taken during
and after construction, but before underdrains are covered with
coal mine refuse. If the underdrain system is constructed in
phases, each phase shall be certified separately. The
photographs accompanying each certified report shall be taken in
adeguate size and number with enough terrain or other physical
features of the site shown to provide a relative scale to the
photographs and to specifically and clearly identify the site.

22.7 Impounding Structures. Inspection of impounding

refuse piles shall be made by a gualified registered engineer or
other gualified professional specialist under the direction of
the professional engineer. The professional engineer or
specialist shall be experienced in the construction of
impoundments. : -

(a) Inspection Freguencies. Inspection shall be mads
regularly but not less than guarterly during construction, upon
completion of coénstruction, and at least yearly until removal of
the structure or release of the performance bond. Inspections
will be made during placement and ccmpaction of coal refuse
material and during critical construction periods.

(b) Reporting Requirements. The qualified professional
registered engineer shall promptly, after each inspection,
provide to the Director a certified report that the impoundment
has been constructed and maintained as designed and in accordance
with the approved plan and these regulations. The report shall
include discussions of any appearances of any instability,
structural weakness, or other hazardous condition, depth and
elevation of any impounded waters existing storage capacity, and
existing or regquired monitoring procedures and instrumentation,
and any aspects of the structure affecting stability.

(c) Examipations. Examination of impoundments meeting or
exceeding the size specification or cother criteria set forth in
the Federzl Mine Safety and Health Administration regulations at
30 CFR 77.216 shall, in addition to meeting the inspection
regquirements of paragraphs (a) and (b) of this section, comply
with the MSHA requirements of 30 CFR 77.216-3.
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Other impoundments shall be examined at least quarterly
by a qualified person designated by the operator for appearances
of structural weaknesses and cother hazardous conditions.,

(dy EFilinag of Reports. A copy of each inspection and
examination report shall be retained at or near the mine site.
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TRANSCRIPT OF PUBLIC HEARING
JULY 31, 1995

Brian Farkas:

With me today is Charlie Sturey the Assistant Chief of our Office of Mining and
Reclamation. Today is July 31, 1995 and the purpose of today's public hearing is
to take comments on proposed changes to Mining and Reclamation Regulation 38-
2. The public comment period ends today at the close of this hearing and we have
one persont who has indicated a desire to speak at today's hearing, and that is Mr.
Ben Greene, so we will now open it up to comments from Mr. Greene.

Ben Greene: Thank you Mr, Chairman. For the record, my name is Ben Greene.
I am representing today the West Virginia Mining and Reclamation Association
and the West Virginia Coal Association, a group of combined membership totaling
more than 400 member companies, both directly and indirectly involved in the
mining of coal throughout the state of West Virginia. We speak favorably on the
proposed changes to the Regulations as reviewed on June 1, 1995, We will
specifically comment on each of the regulations and offer a suggestion or two that
might go a little bit farther in the reg changes that we deem necessary and that
would conclude our presentation on behalf of both associations.

38-2-4.4 Infrequently used access roads. The opening sentence seems
unnecessary. If you go to 13.6 prospecting roads are very specifically covered.
This seems to be a duplication and does not seem to be necessary and the
infrequently used access roads that we are familiar with are the ones that lead to
ponds, fan houses, water monitoring sites. Those things that may be used once
every two or three weeks do not need elaborate design drainage and other kinds of
criteria.

38-2-4.12 certification is a positive step on the part of the Division. It is one that
we would like to see coupled with an automatic modification. When you have a
registered professional engineer doing a certified as built plan, sometimes in some
circumstances it is necessary to go back and do a modification to the permit to
allow that to take place. We think this as built certification being done under the
Board of Professional Engineers in West Virginia certainly would not need that
extra modification step. We suggest that language be added that you would have
an automatic modification when you submit your as built plans.

Site specific bonding and the four categories change 38-2-11.6(a) is another one
that is much needed. It is now in a circumstance that you can modify or give
consideration to a surface mining permit, but you can't have the same
consideration if it is a refuse plant or underground mine. This now allows that




process to go forward and the Director would have some flexibility in those areas
of site specific bonding.

Coal processing waste 38-2-14.15(m). There is a typographical error that seems to
have been carried through calling your attention to the second sentence: the final
graded slope shall not exceed either the angle or repose and I think that should be
the angle of repose. I might point out that it is also in the current regs that are
effective June 1, 1995, and I am sure that is a typo that should have been cleaned
up in the legislative process. This regulation will again provide some additional
flexibility and it is one that the industry looks with favor on having demonstrated
in the last several years that proper materials handling alkaline additional, other
kinds of technological advances are showing excellent results all other the northern
part of the state in not only getting rid of a product that heretofore has been looked
on as a waste, but also curing acid bearing and acid water problems in the process.
1 would also call your attention to large B in the last sentence in the materials
handling plan, including alkaline additives has been developed in the material.
Material is misspelled and that needs to be corrected.

In addition to those five specific changes I would remind the Division of at least
two other areas that we need to alter in the process of site specific bonding and it
ties in to 1) the 1992 Energy Act in which remining legislation was broadened to
include four major conditions. A definition of unanticipated event or condition that
may occur that if you have those kind of circumstances you are not penalized for
that event or condition. That you cannot be permit blocked on a remining permit.
That you have a two year bond release which ties in to site specific bonding and
that site remains eligible for the abandoned mine land fund. We would encourage
remining and we think you already have a section 14.16 covering this area that
could be modified to include the 1992 Energy Act and for the record I would be
happy to put that in to the record coming directly out of the Federal law.

In addition I want your attention to two other quickies. One a reclamation awards
five year time limit that comes under site specific bonding. Again this is one that
was to have no limits. Reclamation awards indicating the excellence of
workmanship over a long number of years. A very specific example Buffalo Coal
up in Bayard, West Virginia had a National Award in 1989 and low and behold
now in their bonding they can't take credit for that even though not only were they
recognized here in the state of West Virginia they were nationally recognized.
The intent of the reclamation award category was to demonstrate that excellence
over a long number of years, actually the more years the better, and we would seek
that change, The two year bond release for remining sites also would provide
some additional benefit, particularly to the small operators who may be bonded to




their capacity. It is provided for in both federal law and the 1992 Energy Act
should be incorporated into the state regulations where you have a remining site.

With those comments, on behalf of the West Virginia Mining and Reclamation
Association and West Virginia Coal Association conclude, my formal presentation
and would be most happy to respond to any questions that there may be. Thank
you,

Brian Farkas: Thank you. Do you have anything that you want to submit in
writing for the record? Okay. Since there is no one else at the hearing I now
declare todays public hearing closed. Comment period is now over.
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Response to Comments received during Public Hearing
July 31, 1995

1. Ben Greene -
. Comment:  38-2-4.4 Infrequently Used Access Roads - the opening
sentence seems unnecessary.
Response:  The opening sentence was added last year due to a industry
comment that they needed to ensure that everyone is aware that prospecting
roads design requirements are in 13.6. We see no reason to remove the
opening sentence.

. Comment:  38-2-4.12 Certification of Roads - language should be added
that you would have an automatic modificarion when you submit your as-
built plans.

Response:  Language in this section is the same as for certifications for
other sections of these regulations. As a matter of routine, as-built
certifications are considered as revisions, or modifications, to a permit.

. Comment:  38-2-14.15(m) Coal Processing Waste - two typographical
errors in this section - “angle or repose” should be “angle of repose” -
“mateiral” should be “material”.

. Response:  We agree with this comment and corrections have been made.

2. The following comments were made during the public hearing, however, were not
related to any of the proposed changes.

. Comment:  Include changes in the 1992 Energy Act related to remining
situations.
Response:  Itis the Office of Mining and Reclamation’s opinion that a
state statutory change must occur before regulation changes can be

proposed.
. Comment:  Five-year time limit for reclamation awards under site
specific bonding.

Response: It is the Office of Mining and Reclamation’s opinion that the
five-year time limit is appropriate for state reclamation awards. However,
the five year limit may not be appropriate for national awards.
Consideration for changing the limit may be given in the future.



I, the undersigned, Cathy L. Mullins, do hereby certify that the foregoing is,
to the best of my skill and ability, a true and accurate transcription of the
proceedings had and comments given on the Public Hearing held on the
31st day of July, 1995.

/ / ‘
e J,d 7?/7:.%/,4)

Cathy g:f Mullins
Executive Secretary to the Chief
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leasing. Such program shall include, but shall fot|be Umited to, ac-
tivities to identify, select, and classify those agheol; throughout the
United States that have e high potential for hof dry mci geother-
mal energy production and activities to develop and disseminate in-
formation regarding the utilization of such areas for hot dry rock
energy production. Such information may include information re-
garding field test processes and technigues for assuring that hot dry
rock geothermal energy development projects are developed in an
economically feasible manner without adverse environmental conse-
quences. Utilizing the information developed by the Secretary, to-
gether with Information develo in connection with other related
programs carried out by other Federal agencies, the Secretary, acting
through the United States Geological Survey, may also enter into
contracts and cooperative agreements with any public or private
entity to provide assistance to any such entily to enable such entity
to carry out additional projects with respect to the utilization of hot
dry rock geothermal energy resources which will further the pur-
poses of this section. '

(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to be appropriated such sums as may be necesary to carry out this
section, . '
SEC. 2502 Hgﬂ?gg RBOCK GEGTHERMAL ENERGY IN EASTERN UNITED . ’ -

The United States Geological Survey, in collaboration with the
Secretary of Energy, shall convene a workshop of interested govern-
mental and private parties to discuss the onal potential for hot
dry rock geothermal energy in the Eastern United States. pur-
pose of the workshop shall be to review the status of recoverability
of hot dry rock energy in the Eastern United States and to deter-
mine what geologic, technological, and economic obstacles need to be
overcome to make the utilization of hot dry rock energy feasible. The
workshop shall be convened within 6 months after enactment of this
Act and the United States Geological Survey shall submit a report
to Congress within £ months after the workshop containing a sum-

mary of the findings and conclusions of the workshop. ——

SEC. 2503, COAL REMINING.

(a) MopirFicaTION OF PrROHIBITION.—Section 510 of the Surface
Mining Control and Reclamation Act of 1977 (80 UKR.C. 1260) is .
amended by adding the following new subsection at the end thereof:

“te) MobIiFrcation oF ProrisITION.—After the date of enact-
ment of this subsection, the prohibition of subsection (¢) shall not
apply to a permit application due to any viclation resulting from an
unanticipated event or condition at a swrface coal mining operation
on lands eligible for remining under @ permit held by the person
making such application. As used in this subsection, the term %iola-
tion' has the seme meaning as such term has under subsection (c)
The authority of this subsection and section 515(bx20XB) shall ter-
minate on September 30, 2004."

(b} PEriOD oF RESPONSIBILITY.—Section 515(bX20) of the Sur- ~
face Mining Control and Reclamation Act of 1977 (80 US.C.
1265(6X20)) is amended as follows: )

(1} Insert “(A)” after “(20)". :
(2) Add the following new subparagraph at the end thereof:
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“B eligible for remining assume the responsibil-
ity for suctessilul revegetation for a period of two full years after
the last sbar bf augmented seeding, ferti!izirf, irrigation, or
other worZ~3¥f order to assure compliance with the applicable
standards, except in those areas or regions of the country where
the annual average precipitation is twenty-six inches or l_ess,
then the operator's assumption of responstbility and liability
will be extended for a period of five full years after the last
year of augmented seeding, fertilizing, irrigation, or other work
in order to assure compliance with the applicable standards.”.
(&) DEFINITIONS.—Section 701 of the Surface Mzm;f Control

and Reclamation Act of 1977 (80 U.S.C. 1891) is amended by strik-
z'rr.i7 the period at the end of paragraph (32) and inserting a semi-
colon in lieu thereof, and by adding the following rew paregraphs
at the end thereof: .

“(33) the term ‘wnanticipated event or condition’ as used in
section 51fe) means an event or condition encountered in a re-
mining operation that was not contempiated by the applicable
surface coal mining and reclamation permi; and

‘(34) the term ‘lands eligible for remining' means those
lands that would otherwise be elicible for expenditures under
section 404 or under section 402(gk4).”"

(d) ErrciBiLiry.~-Section 404 of the Surface Mining Control
and Reclamation Act of 1977 (30 U.S.C. 1234) is amended by adding
the following new sentence at the end thereof: ‘Surface coal mining
operations on lands eligible for remining shall not cffect the eligi-
bility of such lands for reclamation and restoration under this title
after the release of the bond or deposit for any such operation as
provided under section 518. In the event the bond or deposit for a
surface coal mining operation on lands eligible for remining is for-
feited, funds available under this title may be used if the amount of
such bond or depasit is not sufficient to provide for adequate recla-
mation or abaterment, except that if conditions warrant the Secre-
tary shall immediately exercise his authority under section 410.”

(e} AsanpoNED Coar REFUSE Srres.—(1) Notwithstanding any
other provision of the Surface Mining Control and Reclamation Act
of 1977 to the contrary, the Secretary of the Interior shall, within
cne year after the enactment of this Act, publish proposed regula-
tions in the Federal Register, and after opportunity for public com-
ment publish final regulations, establishing environmental protec-
tion performance and reclamation standards, and separate permit
systems applicable to operations for the on-site reprocessing of aban-
doned coal refuse and operations for the removal of abandoned coal
refuse on lands that would otherwise be eligible for expenditure
under section 404 and section 402(gk4) of the Surface Mining Con-
trol and Reclamation Act of 1977,

(2) The standards and permit systems referred to in paragroph
(1) shall distirﬂish between those operations which reprocess aban-
doned coal refuse on-site, and those opergtions whick completely
remove abandoned coal refuse from a site for the direct use of such
coal refuse, or for the reprocessing of such coal refuse, ot another
location. Such standards and permit systems shall be premised on
the distinct differences between operations for the on-site reprocess-
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ing, and operations for the removal, of a oned coal refuse and
other types of surface coal mining operations.

{3} The Secretary of the Interior may devises—ifferent standard
than any of those set forth in section 515 and section 518 of the Sur-
face Mining Control and Reclamation Act of 1877, and devise a sep-
arate permit system, if he determines, on a standard-by-standard
basis, that a different standard may facilitate the on-site reprocess-
ing, or the removal of abandoned coal refuse in @ manner that
would provide the same level of environmental protection as under
section 515 and section 516.

(4} Not later than 30 days prior to the publication of the pro-
posed regulations referred to in this subsection, the Secretary shall
submit a report to the Committee on Interior and Insular Affairs of
the United States House of Representatives, and the Committee on
Energy and Natural Resources of the United States Senate contain-
ing a detailed description of any environmental protection perform-
ance and reclamation standards, and separate permit systems, de-
vised pursuant to this subsection.

SEC. 2504. SURFACE MINING ACT IMPLEMENTATION.

{a} Stesrpence.—1) Title VII of the Surface Mining Control
and Reclamation Act of 1577 (30 US.C. 1281 and followi is
amended by adding the following new section at the end thereof:

“SEC. 720, SUBSIDENCE. .

“la) REQUIREMENTS.—Underground coal mini C}Derations con-
ducted after the date of enactment of this section shall comply with
each of the following reguirements:

“(1) Promptly repair, or compensate for, matericl damage
resulting from subsidence caused to any occupled residential
dwelling and structures related thereto, or non-commercial
building due to underground coal mining operutions. Repair of
damage shall include rehabilitation, restoration, or replacement
of the damaged occupied residential dwellirﬁ)a.nd structures re-
lated thereto, or non-commercial building. Compensation shall
be provided fo the oumer of the damaged occupied residentinl
dwelling and structures related thereto or non-commercial
building and shall be in the full amount of the diminution in
volue resulting from the subsidence Compensation may be ac-
complished by the purchase, prior to mining, of a noncancella-
ble premfum-pref\aid insurance doolic:y.

“2) Promptly replace any drinking, domestic, or residential
water supply from a well or spring in existence prior to the ap-
plication for a surface coal mining and reclomation permit,
which has been affected by contamination, diminution, or inter-
ruption resulting from underground coal mining operations.

Nothing in this section shall be construed to prohibit or interrupt
underground coal mining operations.

“(b) REGULATIONS.— Within one year after the date of enactment
of this section, the Secretary shall, after providing notice and oppor-
tunity for public comment, promulgate final regulations to imple-
ment subsection (a).".

(2XA) The Secretary of the Interior shall review existing require-
ments r "1ted to underground coal mine subsidence and natural gas
gnd pr oleum pipeline safety. Such review shall consider the fol-




—_— —_— ———

344

lowing with res, subsidence: notification; mitigation; coordina-
Hory requirements of the Natural Gas Pipeline Safety Act and the
Hazardous Liguid Pipeline Safety Act; and the status of Federal,
State and local faurs, as well as common law, with respect to preven-
tion or mitigation of damage from subsidence.

(B) The review shell alse include a survey of the status of Fed-
eral, State, and local laws, as well as common law, with respect to
the responsibilities of the relevant parties for costs resulting from
damage due to subsidence or from mitigation efforts undertacken to
prevent damage from subsidence.

(C} In conducting the review, the Secretary of the Interior shall
consult with the Secretary of Transportation, the Attorney General
of the United States, appropriate officials of relevant States, and
owners and representatives of natural gas and petroleum pipeline
companies and coal companies.

(L) The Secretary of the Interior shall submit a report detailing
the results of the review to the Committee on Energy and Natural
Resources of the United States Senate and the Commitice on Interi-
or and Insular Affairs of the United States House of Representa-
tives within 18 months of enactment of this Act, Where appropriate,
the Secretary of the Interior shall commence a rulemaking to ad-
dress any deficiencies in existing law determined in the review
under subparagraph (A) regarding notification, coordination and
mitigation,

(b} Varro Exisrine Ricers.-—During the I-year period follow-
ing the enactment of this Act, in administering the provisions of the
Surface Mining Control and Reclamation Act of 1977 regarding
valid existing rights, the Secretary of the Interior shall continue in
foree and e?f%ct the policies of the Office of Surface Mining as set
forth in the November 10, 1986 Statement of Policy published in 51
Federal Register 41852. _

{c) ResearcH.—(1) Section 401(cX6) of the Surfuce Mining Con-
trol and Reclamation Act of 1977 (80 U.S.C. 1381(cX6)} is amended
as follows:

w m&A) Insert *, research, and demonstration projects” after

studies”.
(B} Strike ‘“‘to provide information, advice, and technical
assistance, including research and demonstration projects”.

(2} Section 403(a) of the Surface Mining Control and Reclama-
tion Act of 1877 (30 U.S.C. 1833) is amended by striking paragraph

- (4) and renumber the subsequent paragraphs accordingly.

(3) Title VII of the Surface Mining Control and Reclamation

- Act of 1977 (30 U.S.C. 1281 ard following) is amended by cdding

the following new section after section 720

" “SEC. 721, RESEARCH.

“The Office of Surface Mining Reclamation and Enforcement is
authorized to conduct studies, research and demonstration projects
relating to the implementation of, and compliance with, title V of
this Act, and provide technical assistance to siates for that purpose.
Prior to approving any such studies, research or demonstration
projects the Director, Office of Surface Mining Reclamation and En-
forcement, shall first consult with the Director, Bureau of Mines,
and obtain a determination from such Director that the Bureau of




